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OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER 


UNITED STATES OF AMERICA, ) 
Complainant, ) 

) 
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) 

DUBOIS FARMS, INC., ) 
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FINAL DECISION AND ORDER 
(September 24, 1991) 

MARVIN H. MORSE, Administrative Law. Judge 

APPEARANCES: Nancv R. McCormick, Esq , for 

the Complainant. 

Rodney W. Smith, Esq., for 
the Respondent. 

I . INTRODUCTION 

The Immigration Reform and Control . Act of 198 6 (IRCA)-J- adopted 
significant revisions in national policy on^ illegal immigration. 
IRCA introduced civil and criminal, penalties for violation of 
prohibitions against employment in the United States of 
unauthorized aliens. Civil penalties are authorized when an 
employer is found to have violated the prohibitions against 
unlawful employment and/or the record-keeping verification 
requirements of the employer sanctions program. 


8 U.S.C. §1324a Proceeding 
Case No. 90100179 
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Salvador Bolano Deras, knowing that the aliens were nr u 

unauthorized to work in the United States h* 00 ™: 

Respondent with ninety-four ( 94 ) violations of^h ! 1 charged 

(Paperwork) requirements of 8 empl ° y ^ e, l t 

failure 3 to B prepare, *£» ' *1 

8 y e.F N R. ~ p - ym - 

wJtT* 0n f J r u„e n ll? 1 ?ilo rit the 

itT^e^f ^'a^ng^advising 1 "^Respondent ^ S’ ^h* 
Complaint cn June 1 , 1990, and If m/assTgnmel? to the casl ^ 

• j 1990 JNS filed a motion for default seev-inrr 

Complaint £ °0n July'^ *? . Res P° ndent to timely answer thl 

JudUt ■hy°V f U aSt 27 S h o I ulf S rt Tss u r er 0 n tO jfl 0 / 3 C r Se l9 ^ y 

concededly aware of the July 2 7 Order, but allegedly not vet 
2; 5® CeiVed , At ' Respondent filed its Reply t? Complainant -s 

save that of” iurisdict^nn^ 0 ^ ompl . ai . nt ' denying every allegation 
In response L i . ' and 5 aisln 9 ten affirmative defenses. 

InltL Z X Tu t0 aCCSpt its rep1 ^ to complainant's motion a d 
a™ t a 1 , 6 Complaint. Complainant rejoined, filing on 

judgment 'motion. Memorand, “ l of La “ m support of its default 

J SSU< Z d Au ^ ust 29, I denied the motion for default 
fc 'i h - 0 ] L ding that " there is neither a total failure to answer 

mandatT^^efault 0 ^!^ 6 SUCh e ^ re ^ ious circumstances as to 

INS ' 1 OCAHO 225 at 3. On September 7, 

Resident's reolv Strike A£: fixative Defenses! 

SeDtember on P T ly an l ob 3 ect ion to the motion was filed on 

dated^eptemb'er 28,^990 “ Part Com Pl ainant 1 a motion by Order 

n a n fl Ih leph g° nic prehearing conferences were held on October 

So^r for' Partial s„ b T^ •*' 1991 ‘ 

Respondent filed T° n Januar y 4 ' 1991 to which 

January 29 1991 t ^ • ° n January 22 . By Order dated 

remained in dispute^ aenu ine ' issu^ ^ inding that there 
Denying Complainant's Motion For Summary Decfsion^t 3 ^ aCt ’" 0rder 

Regardii^ b Admissibility 9 1 0 f C °F P ^s na i!52 13 "*"^and 3 S Memora f ld ^ m of Law 

^^ x# ^a£o2 l - o/ 0 VC in9 to the fiTe ant its° R b esp f nd 'T L * tk 

post-hearing brief was filed on June 4 , 1991 . brief ' the last 
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XIX. STATEMENT OF FACTS 2 

DuBois Farms is a large, vegetable growing business with its 
corporate office located at 5450 Flavor Piet Road, Boynton Beach, 
Florida Since November 1936, Respondent has employed 

approximately seven thousand individuals. Although there have 
been number of corporate entities with the_ DuBois name, e.g., 
DuBois Farms, DuBois Growers, DuBois Harvesting, DuBois Brothers 
and DuBois Produce, only DuBois Farms and DuBois Growers were 
operating during the relevant time period, Fall, 1989. 

Respondent's field office off Highway 441 in Boynton Beach in 
rural Palm Beach county, includes a compound consisting of a 
packing house, employment trailer office, and pavilions. The 
location is marked by a sign, "DuBois Farms, Inc. Exh. 12. 


Every morning before 7 1 00 a.m« bus loads 
workers arrive at the DuBois Farms compound, 
independently owned, sometimes by Respondent 
occasionally by freelancers who transport 
prospective employees for several growers in the 
instances, the buses "[carry] a laborforce, 
jobsite other than DuBois Farms." Tr. 511. 


of agricultural 
The buses are 
's crewleaders, 
employees and 
area. In some 
. . for another 


Hiring authority 
Valjean Haley, general manager; 
and Jim Miller, personnel supervisor 
Gilmond in February, 1990. 


is retained by the DuBois Farms owners; 

Gordon Cooper, field supervisor, 
who was succeeded by Timothy 


Gilmond described, and Haley substantially confirmed the 
hiring process at DuBois Farms in the Fall of 1989. Upon arrival 
at the compound, occupants of each bus are allowed off the bus to 
obtain drinking water and paper towels. The putative workers 1 
reboard the bus. A farm crewleader or representative 
bus to verify the identification cards of the employ 1 
the names on a crew list of employees previously veri. 
office. Employees have valid Flori^* svni+- 
Association (FFVA) identif icatio 
that the individual has been pr< 

FFVA, and has valid work author, 
by a head count against the crew 


New applicants with apparent work authorization get off the 
bus for processing. Persons who are immediately rejected for 
because of lack of documentation remain on the bus with the 
employees. Those who are rejected after documentation review 


2 The facts discussed in this section also form the basis for 
findings and conclusions in sections IV-VI, infr a, where, to avoid 
redundancy, they are not repeated. 
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at the processing center, 
are later transported to 
either return to their bus 


as well as newly processed 
the fields by pick-up truck 
es or to work, respectively. 


employees , 
or van to 


the Kids where" ™ S an re d j av Ct u e ntn r K S h are ?“•*»«•<» to 

the area where thev ^ th bus returns them to 

undocumented individuals loiterinrf S !■ ® s P°ndent does not want 
Second, the buseJ that 2 * r ° Und lts Processing center. 

coSp a S„d Fa ?o S • the^f aFf 1? 

transported. ° f neW and re i ected workers to be 


A mffhlf ““authorized individuals make their way 

identities lf T aU ° f thett access by 

eKoie ' s0 “®times “smg documents of actual 
example, some aliens were "found to be on fai 

pretense that they were different Individuals 1 
T a r 1 : e 4 7 r 5 e . CaiVed by DUBois Fa “ s wa “tiy, 


into the fields, 
assuming false 
employees. For 
crew under the 
Tr. 595. False 
"tint's a big 


by chec!? “heyKarne 1 !- 9 S' Rsapondent wera Paid weekly 

par hour for Jacktag ious $ e ' per P sonner%? r 5 o f / S a 4 ld 7 e lab ° re i S ' S4 - 0d 
tractor drivers, and $5 oo n^-r $4.50/$4.75 per hour for 

per hour for individual wi?h i f ° r crewle aders, less $0.25 

Crewleaders, w^o are also bus at ° UBois Fa ™s. 

head for transportation of laborers who a're^M ^ P J ld $3,25 per 
Respondent. rS who are ^ ired and employed by 

A ‘ A pprehension of unauthorized alipnc 

U . s . ^Borde^^iroi^ 1 ^ agents 6 ^ board°a apart *“ the Fall of was, 
compound, arresting a’ total of .iKi lMVin5 Respondent's 
employment in the United States thI %• 1 i ens unauthorized for 
1989 resulted in tSe arrest If five ^ stop on 0ct ° b ®r 27, 
second Stop on November 3 ^ I9°8 f 9 11?. ^documented aliens. Th4 
Of the six aliens netted one undocumented alien. 

of two (Exhibit A to the Complain tT ar9 A e n W1 * h unlawful employment 
total of ninety-four violations fJ'fafi 11 S1 I are lnc l uded in the 
Forms 1-9 (Exhibit B to th^ C°omplaint)! UUre t0 prepare and P^sent 

1. Events of October 27, 1989 

Patrol agents ar were IIl ori ri p^:rol in^tw^m four U ' s ' Border 

in the Highway 441 area near the DunK Bbrder Patrol vehicles 
agents had apprehended illegal aliens in fh Fa ™ S com P ound - The 
prior occasions, senior Agen’t MaWS “ 
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were in one vehicle; Agents Steven Toth and David Kueber were a 
short distance away in a second vehicle. 

Agents Zetts and Payne saw several buses leave Respondent's 
comoound and turn southwest on Highway 441 towards the fields. 
The aqents had previous experiences with similar farm labor 
vehicles transporting illegal aliens. For that reason the manner 
of dress of Hispanic-looking occupants of the buses, and the time 
of day, the agents stopped the buses, inquired as to the 

immigration status of the occupants, and asked for whom the 
drivers, were transporting laborers. Agents Toth and Kueber, 

arrived in response to a call for back-up. They also boarded 

buses and made similar inquiries. The bus drivers said they were 
transporting laborers for DuBois Farms; none of the drivers 

testified at hearing. 

Between thirty and forty individuals lacking employment 
documentation were removed from the buses for further 

interrogation. Only five who admitted that they were in the 

United States illegally were taken . into custody and processed for 
deportation at the Riveria Beach Border Patrol Station. The 
entire operation, from the stopping of the first bus to the 
departure to the border patrol station lasted between twenty and 

thirty minutes. 

Each agent interviewed and processed an arrested alien. Part 
of the processing included the preparation of a Record of 
Deportable Alien (Form 1-213) and the taking of a sworn statement 
(Forms I-215B and/or I-263C) . Of the five arrestees, only Jose 
Salvador Bolano Deras is included in the unlawful employmen 
charge. Bolano Deras and the other four, Luis Juan Sebastian, 

Miguel Juan Martin, Alonzo Joaquin Perez, and Manuel Manuel iuz, 
are included among the 94 named as lacking Forms I“*9 * 

INS also arrested on this date aliens working at T. J. Turf 
Farms, a landscaping operation that sells turf sod. 


2. Events of November 22, 1989 
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unauthorized aliens, but found none. Payne acknowledaed i-hai- 
were also "welcome to go onto [Respondent's] fields." Tr. 308. 67 

single ^ ^ Pr0< ™ tha 

B * Forms 1 -9 inspection 

DuBoif 6 Farms** on octoier^ 7 “ i“? L “fa resuuTf i " vasti 9 at h i ° n ° f 
of aliens near the compound that day! INS sewed subElT 10 " 
tecum on Respondent on December 8 iqro vhT sub P oena duces 

apoear Un a e t r 'tH OPe D rat0r ° r authorized 

^8? H[ 0 tha i PlV1 f a t . Beach Bor <l^ Patrol station on December 14 
to give testimony in connection with a m , Xl ' 

sanctions] compliance investigation'? and to * HvV employer 

inspection » r a ] 1 1 form f si t q« and to bring to the 

Exh. j. J ( ) I 9 and other payroll documentation. 


.;s‘„rs ““s 

documents, exceeding 8 000 otoee' VfVi ° f . the nul " erous requested 
the request. Haley then ieauasted 1 f 1S , Far “ s ' Zstts denied 
to compile all the requested doc, n e *! :ens:Lon of time in which 
day extension. requested documentation; Zatts granted a one 

Orlando, He niriS“ 9 Sd ? er F ces tor FFVA Seated in 

Assistant Chief Border iatrol Aoen? M°“h b ? hal , £ of FF VA with 
responsible for review and aonrovSn lchael Sheehy, the agent 
Helm telephoned Sheehy on December 13 o^heh^ _ san ; tions cases, 
informing him that the FFVA had beann ir> n +• u Respondent, 

1-9 for Respondent. Helm “told him ln ° ct ° her bo complete Forms 
records, the for DuBols £“ “ hi^lT^. J5* 

Recalling 7 th^'conversation^with'^^-ielm^'sheeh R ^ pondent ' s records. 

but did not deny, that he told '^ Sh hy had no recollection, 

documents were lot produ^ftt the" 1 tin,p Wa % '' n ° problern ” ^ thes4 
Helm believed Sheehy had to / u °,f inspection. Tr. 343. 

acknowledged that Helm told him ?FVA '^had ius? probbem -" sb eehy 

fVA nad Just started completing 


F hT S in I ;L Wh i° h er roneously app 
possessive. ln bbe Plural, I~9s, and n 


as 

the 
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. +- th® ti -ntsd and. 

I-9's," leading Sheehy to believe that at p res® n had 

inspection, "quite a number of 1-9' s may not ^ ve<g e ^ a 
there would be a claim made that Florida Fruit a 

those 1-9 's in their possession- ..." Tr- 340. ^viewed 

. . —v-^serit / r „, wrn n 


-y s in tneir possession- . . n- • * oviewed 

XT> "fc T 

December 15, 1989 Agent Zetts, with Hal®V ,^^udi n ^ rts^the 

some of the Forms 1-9 and other documents, gave Z®t ^ of 
records, provided by DuBois Farms. Hal .® y n aa d c °5 P imoloyees 


:Oh P- 


1 . f pil/viucu DUDUlb 1 Cl UlEa . , - nnCl nlov^es 

September 27, 1989 contract for FFVA preparation of ernp Dur i n q 

DuBois Farms' Forms 1-9 (Exh. 11), and a llS (Exh . ^ pleasure, 
processed by FFVA for I-9s on December 12, 19° y K h.is dl . n that 
the more than three-hour meeting Haley renewe e% tens 10 ' would 


previously expressed to Zetts upon requesting ‘r t o Hai ®nerwork. 
INS had issued a subpoena. Respondent, accorai t h® have 

S t 1 — TTl 


have voluntarily complied with an INS reque 


-ppVA 


may nave 
,is Farms 


Tlh ue r i S Farms. 

According to Zetts, Haley told him that wnr Q f DuB o1 
duplicate I-9s, those presented were the only 1" ts f or 

, rpiated ( ^ c>< ~' + . phials on 

Agent Zetts retained the Forms 1-9 and > re mS nia te nro posed 

further review. Haley got back the DuBois list in the 

January 5, 1990. Zetts subsequently prepared reSU lti n< ? I _9 

violations and a Memorandum of Investigation . t j_ 0 nal f 
NIF. After the NIF was served, INS received a 
from Respondent. 

C. Notice of Intent to Fine into the 

The NIF, issued January 10, 199 0, _ vi° laP ^velyf 

Complaint by reference, alleged (as Exhibit A) a itet n i.e. 

8 u.s.c. § 1324a (a) (l) (A) for hiring ° r ' ize d al f®J them to 

§ 13 24a (a) ( 2 ) for continuing to employ, unautho assessed 

Carlos Pedro Pedro and Jose Salvador Bolano Der ' . Q 

be unauthorized to be employed in the United Sta a t $ x '° 
the penalty for each unlawful employment all e g a 1 

- v r*. C 

The Form 1-9 paperwork violations ( 
ninety-four allegations of failure to pref 
the employment eligibility verification 

paperwork allegations charged Respondent 

I-9s for the individuals named in the two u - ur a ' LX -,i. T -<=>c;ted 

next 


charges, assessed 


$500 each. 


.aw- 1 --- a liey auj -“"“ 
fo ur . aP n arrested 
had assessed 


specified the individuals who, according to iJN 1 / aa tit>nS / tions 

but who were the subject only of paperwork ^ L or k „ -malty of 
at $4 00 each. The remaining eighty-eight P a P money P e ^rrivinq 
were assessed at $200 each, for a total civil t ”°. flJrs at 

$22,200. Agent Sheehy set the amount of P ena a tutory f 
at the paperwork penalties he considered the s 
8 U.S.C. §1324a(5) ; 8 C.F.R. § 274a . 10 (b) ( 2 ) • 
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IV. DISCUSSION 

A * K nowing Hi re o f and/or Continuing to Employ 

Carlos Pedro Pedro and J ose Salvador Bolano Deras 

or nVhar 8 4 U '’ < S,C : § 13 .24a(a) (1) (A) makes it unlawful for a person 
e f entlt Y to hire for employment in the United States an 

51324 # (M nT ln9 alien is unauthorized, as defined at 8 U.s.c. 

with respect to that employment. Title 8 u S c' 

Inll- provides that it is unlawful for an employer "to 

a?i^T. ? T l0y . the alien in the United States knowing the 
surt a»plo^ent “ ’ “ unauthorized with respect to 

51324 a??wi 1 ? ant ch ? rges Respondent with violating 8 U.S.C 
§ a (a){l), or in the alternative §1324a(a)(2) as to fho 

Si??T n \ 0f Ca rlos Pedro Pedro and Jose Salvador Bolano DeraS 

DuBo i s ^ Pa rm T /ll™ by a Preponderance of the evidence that 

S k ?:^ g tha * 

1. General admissibility and reliability of 
Forms 1-213 and aliens' sworn statements 
{Forms I-215B and I-263C) 

Deportable TUien^ INS 6 Form ' I introduced the Record of 

Affidavit Form, ins F o» 1 - 2 III'. “xhs F f f" 

in' 3 ' th P e“ t Sitld t state! “ T^e^iti"^ 6 una " th0 ’ ri ^d Tor employment 

SS-’SE ^ 

the exhibits by the Y aoPnt«f P Farms ‘ Complainant supports 

n<=e K„" es af f I l ag n s testimony that they took the aliens 
ses as they were driving out of the DuRnU , 

with remarks by unidentified bus drivers thTh . c .°"P ound ' 
ting Respondent's employees and hv ot-hl^ that they were 

re illegals on board Y r P asse ngers that 

island the I_215B statements are "inherently 

that the tw rna,11 J- -^consistent, " arguing that INS failed 
that the two individuals "ever existed." Resp Brief at 


' h the Cl tlo °unlaSfSi ainan V S Case ' Res P°ndent moved to 

■ of its fifth amendment d P ueTrTcess a ST°and th Clail "T? 

i privileop fhsf , ess rignts, and the sixth 

mination. Complainant^^i/TnTTa 1 !! 11 a^ 1 J° 

is on whose employment the alle^Uonf w^Tased. T 



9 


Ref. No. 376 


reserved ruling on the motion until all the evidence was 
received. I deny the motion for the reason that in this 
administrative adjudication pursuant to the Administrative 
Procedure Act (APA) hearsay evidence is admissible, and not 
excludable per se. See 8 U.S.C § 1324a (e) (3 ) ( B) (employer 
sanctions hearing is conducted in accordance with the APA, 

5 U.S.C. §554) . 

The die in favor of admissibility, as distinct from assessing 
the weight of the evidence, was cast in 1946 with enactment of the 
APA. Title 5 U.S.C. §556(d) applies to any hearing required by 
section 554: "Any oral or documentary evidence may be received, 

but the agency as a matter of policy shall provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence." Material and relevant evidence is admissible, 
including the sworn statements of unavailable alien witnesses. 
See 28 C.F.R. §68. 38(b) (OCAHO regulations). I do not understand 
that admissibility of the Forms 1-213, I-215B and I-263C 
implicates constitutional or other infirmities. 

Mester , 1 OCAHO 18, adjudicated the first 8 U.S.C. §1324a 
question of admissibility of, and reliance upon, such hearsay 
documentary evidence introduced against alleged employers of 
unauthorized aliens. Acknowledging that these documents are often 
at "the margin of trustworthiness for evidentiary purposes," such 
hearsay is admissible where internally and mutually consistent, 
"reasonably free from patent error," and a knowledgeable witness 
testifies in support, such as the arresting/attesting officer or 

the alien involved. Id . at 26 n, 20. See U.,S . v • 2 

Enterprises , 1 OCAHO 288 at 21-23 (1/11/91) (liability under 

8 U.S.C § 1324a may be based upon hearsay statements of unavailable 
witnesses without violating the sixth amendment right to 
confrontation) . Applying the Mester test as to reliability, the 
credibility of entries on Forms 1-213 and Forms I-215B 
will be weighed in context of the totality o^ + ‘ Vl ' 

To the extent that I may be 
suggested that such hearsay do< 
hearsay exceptions to the Federal 

I think they are not. Cf . Mester , ± x^, ~~ ... -- 

1-213 and I-215B admissible as public records, but not relied 
on). I think the better view is that they do not qualify as 

public records (Fed. R. Evid. 803(8)) or reports and information 
obtained in the regular course of business (Fed. R. Evid. 

803(6)). Forms 1-213 are in the nature of police blotters. Forms 
I-215B and 1-2 63C are ex parte statements of arrested aliens 
prepared, in what is for them a hostile environment, typically 

through INS translation without participation . of third-party 

interpreters. They are introduced in our proceedings not against 

the declarants but against their putative employers. 
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urges a practical reason for use of aff i ri-»wi +. 

••'irunca in lieu of testimony by the aliens as witn** a ? d othe f 
" ' * •' **' * administrative law judges, i.e, its lecral ln cas es 

deportations within a prescribed time-f rame ob T U ^tion to 

t;r l ;" at ‘ c ‘r aim ' however, INS suggests Respondent mi nh? C u nsisten t 
■"‘V- .produce the aliens. Compl. Brief at 7-1 % ht have been 
-...iLMtion that ins can have it both ways. 8 ‘ 1 re J ec t the 


• saving explained the vhereabont-Q 

: .12. lure to produce them at hearing or its othl the . alie ns, i ts 
.:.sa .i.cjc* r.o persuade that the inabil h ther options, ins 

:: t2 : t ^J 1976 )' Hester, 8 7 ^~ F , 424 u.s 

°PPortunity- We for' *"TaT Ts? 

,..cr.p iainant 1 s re»i cross-examination . The ehf . §554, 

a!; “ i>Mod ln that context. “ UCh docu ” a ntary evidence^TOe't' be 

unlawful 2 employees^^ 5B ° f the aUe 9®d 

h a rd V’ admissibility of t-h 

probative, absent** a° n 'h however / to dign °fv Wenta i5 y evid ®nce is 
'^ rhe aliens. Failure^ 6 ' an ^ showing^ y to S t U h ch materials as 
r:Jr examination by ResnorJ^ * NS eat ber to make thp e unavailability 
recruires the trier R ®f p ° ndent or to establish ^ allens available 

evidence. Where Lch fa ? to closely TorutiJ? 1 ® 11 ; Unava ilabili£y 
f. n ? «aso n abi a 3 e ft a i S .; ra not d ° CUI "f"t«y 


•»«•*>«. Where such fa ? to ^rSn, Wt «»v«USw Tty 

« 1S ht. H®stac, i oc^o^^fo. tD ttSiTroStS: 

a?4F?f « 50 a p ha h TOS P aW by 
“ r :, us ^s ci r ou ° r " «. Fi P n« 

tMtlflll i , °H US ; d ^ Rsiond a en , hat «ny »t th“ e ! a *‘ There is 

Pedro aver ss? 

h. va® SP h °" r de nt argues that „ “* ° UB ° is Pa ™^ rae ° £ Pedr ° 

that Mlgn.T 3 a "Miguel pil, le Padr ° Pedro's t 

»rr ? c tl ® notl »Wo was a n^l'h^Plainant f»7iiu B . stataa that 


S«t aS H1 h g S d ty a »Ule Padro ped 

correctly n n t- ^ ab bo W as a n^ 0,,, Co]J, Pbainant 215B states that 

s. »•■ '.say? *S;a„r-™- .»S;“ 
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1 find the X~ 215B to be internally inconsistent: w * - ; 

conditions of employment provided by Respondent. Therv 

evidence that "Miguel Pablo" , the person said to have 
is a crewleader for, or otherwise an employee of Hesoori-Jeru . 
does not sustain its burden of establishing employment al : tv- 
the uncorroborated statement of the alien declarant th.;t „ . 4 ., 

employed by that entity. Additional inconsistencies ir. :: 
Pedro's documentary materials as well as those of the 
arrestees are discussed, infra . at section IV. B. 
circumstantial evidence surrounding the arrest of the alien ;n 
November 22, 1989, who by his own statement reportedly had wr. i 

but one day for Respondent, is insufficient to carry Co me la an an* ’ r 
burden. 


-i 


i «•- ism 

I* *--• .V^> 


to .lose Salvador Bolano Deras , Respondent i dent if 
inconsistencies in the 1-2 15B: ( 1 ) the rate of pay at $4.0 

hour by check, and (2) the laying of sod and irrigation no 
the type of labor performed. The rate of pay is inconsistent 
the wage rate paid by DuBois Farms for field labor. Rescan 
unrebutted proof is that it had never been in the sod bus 
and uses subsurface irrigation which does not involve the 
laying of pipe. Also, on the' day that Bolano Derat 

apprehended, INS arrested individuals employed by T.J. Turf 
an entity that sells turf sod. 

As with Pedro Pedro, it is agreed that there is no pay recora 
that Bolano Deras was ever employed by Respondent. i^e auer, 
stated that he was hired by "Tomas Jimenez , a cre " 

DuBois Farms, a week before INS arrested him. . ^ ° b >?t ha-e no 
who are also owner-drivers transport field .labor _ bat n * 

hiring authority. Understandably,, an owner-driver crewleaae. „a/ 
be believed by a laborer to have hired him. 

Employment at T.J. Turf Farms is tonsistent the^Eolano 

Deras statement that 3 hl J at e° r of pay was inconsistent with 
irrigation pipe- H i s Y. ate OJ: +.y,f a i en mav have worked for 

Respondent's pay scale. ^ om ?Y er s_ 0 conclude on this record that 
on October 27, 1989, I am unable to conclude on 

it was DuBois Farms. 

. Acrent Payne was told by 

As to the arrest on November th ' t undocumented workers had 
"people" who were on board the b s |( 286. Zetts was told by 

already "been pulled off^the ^ewleaders were sorting out ^ th© 


two detainees that. DuBois 


saders wsl« » th 

in contrast, consistent with 


undocumented workers. Tr * ^ nieaals in the bus, 

Respondent's practices of keeping | tate ments attributes t 

found none in the compound. ' that illegals were on the 

unidentified drivers and passengers th there was « 

buses is consistent with the finding^ t ^ Ulegals reacted .or 
population on the buses of 1 
work. 
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INS relies on its cross-examination of Respondent's witness 
Timothy Gilmond, to the effect that every one on a bus exiting the 
DuBois Farms compound and heading to the fields is an employee of 
Respondent. On redirect examination, however, Gilmond recalled 
that immediately rejected individuals also remained on the buses. 
Corroborated by Haley's assertive and fairly certain recollection, 
there is no serious doubt that there was a mixed population on the 
buses. 

I find that individuals who had been rejected for employment 
and others aboard who had no relationship to DuBois Farms were 
mixed in with Respondent's field laborers on the buses when they 
were intercepted leaving the compound on October 27 and 
November 22, 1989. That the chaos created by Respondent's 
personnel practices may occasion difficulty for it and for INS in 
policing its obligations as an employer under IRCA is not per se a 
basis for finding culpability under 8 U.S.C. § 1324a. Here, there 
is no suggestion that Respondent skewed its practices in order to 
defeat the employer sanctions program. 

INS has failed to persuade by a preponderance of the evidence 
that on the dates in question either of the two aliens were 
employees of DuBois Farms. The finding that the buses leaving the 
compound for the fields carrying a mixed population of employees 
and rejects is significant but not critical. Had they transported 
only employees I would be more constrained to find corroboration 
for the documentary materials. Even so, however, these 
documentary proxies for testimony of the aliens remain dubious in 
light of the internal inconsistencies and incongruities with proof 
of pay rates and practices, field laborer occupational activities 
and the fact that they did not appear on the payroll. See , e . a. , 
Hester, l OCAHO 18 at 24-29 (rejecting employer liability as to a 
pseudonymous individual) . 
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- 13 - 


workers for employment where it 1. shown ^ey.were^in^fact « 

employed . a X S rg r e UOt o 1 f Ve KnSwInglf ' hiring an un authorized^ alien. 

Mosher . 1 OCAHO IS, attHi "/gof- 2 aff ’d' 

MernatH, 1 OCAHO 123 { 1 / 9 / 90 ) , ^ 66 (7/7/89) ? modified by 
TT o 77 New El_ ReY- • qausaqe C & ‘. ' MpW E1 Rev ^usaae Co., — ^ 

ofe7T“^«H5-78-(574^r^a^ 

INS, 925 F . 2d 1153 (9th Cir * A necessary to sustain the charge. 
hot^Oty^ 1 OCAHO 151 <«/«/»«., • 

The record does not suggest 

Srts^thaT^y had "*W^ «*£$*' „ho° directly or 

regulations define an “j£°y er individual for employment, 

indirectly engages the labor 
8 C.F.R. §274a.l(g>. 

This case, however, d a° e | f n ° th^rartoThe^mS’hor'ized status 
an employer with knowledge of others hold question whether 

of an employee but rather "ft,* employees. On this question, 
named individuals were or wer abo ve, complainant's proof ls 

as appears from the disc ^si SU qgests that an employer is 

wanting. INS < ^ lte h ?"® X wnere its agents "allowed the aliens i to 
liable for knowing hire where y e undocumented. 1 ’ c °^’ 

work with full knowledge that they we find that the 

Brief at 20. In contrast . however distinct from introducing 
crewleaders "hired" farm labor . , verification process at 

lr £rl^ P e=d v uz 

j^^’g^^^^r^recei'red^'wages^or^othel^r^'iuneretion. « • — 

§§274a. 1(c) and (h) . . 

a) .i. PT . Q f routine has relied on 

I find that the employer .^ V g rs to deliver laborers. ^ The 

its crewleaders/bus owner-driv^, ss , ons per head for delivering 

crewleaders are m ef ^ d Respondent makes an effo 

farm laborers to the ,. co ^f* nam ed on the list have proper 
verify that the individual Is m imed l Although a farm 

Identification and authorx^o^ Cor^ ^ names of cr ew 
representative verifies verification process may ti 

members, the success df *£j n dable considering the hectic 

imperfect. This 1S 4 . < u ” d 5™ 800 people milling about the two 
character of the remaining at the compound 

acre compound, with the bus YP rtheless, the reasonableness o 

less than a half an hour. thQ relatively low percentage 

that effort may be me J s ^ 0ct Iber 27 and November 22. 
unlawful employees found on October 

While Agent Zetts «nd«rf^ , testified 

IhufTnlT'the'ftmUy an” management personnel effect hires. 



14 


Ref . No. 376 


distinction is 
record, Haley's 
precise. I do 
laborers, but 
processing . 


semantic, and as appears time, and again in the 
nomenclature, colorful as it is, is not always 
not understand that the crewleaders engaged the 
rather introduced them to DuBois Farms for 


Management was aware that at least some of its owner-driver 
crewleaders may have been less than circumspect in ferreting out 
inoosters . Also, some people hid under the seats of the buses to 
get to the fields. The record does not make clear whether 
crewleaders had knowledge that any particular individual was 
undocumented or had assumed a false identity. That a crewleader 
was not dismissed when management discovered an illegal working on 
a crew may reflect Respondent's need for farm laborers and for 
crewleaders. Management's tolerance of the status quo, however, 
does not enhance the quality of Complainant's proof. 


For all these reasons, I cannot conclude that Respondent 
employed the two individuals within the meaning of Complainant's 
definition of an employer as a "person or entity, including an 
agent or anyone acting directly or indirectly in the interest 
thereof, who engages the services or labor of an employee to be 
performed in the United States for wages or other remuneration . 11 
8 C.F.R. §274a.l(g). No activity prior to concluding the daily 
processing, i.e., verifying the passengers each morning, 
segregating them by identification and documentation, and 
subjecting them to approval for employment by an official 
authorized .to hire laborers, is a hire or creates an employment. 
Even, assuming that the crewleaders had hiring authority, proof is 
lacking that Respondent employed the two individuals. I find the 
circumstantial evidence insufficient to sustain INS' burden to 
establish these two aliens as employees of Respondent. 


4 . Unlawful employment charges dismissed 

of Pe S dro^ S pedro d and°^V n d; ‘’ sin ^® s the charges of unlawful hiring 

Exhibit A o/the nip ?Lr lan ° 5 eraS enume rated as ##i and 2 to 
^ A of the NIF incorporated into the Complaint. 

suggests t0 0 n th brief te that emn^ ° f c . onfcinuin 9 to employ, INS 
requisite knowledge to ° Y ' ar t no * found to have had the 

found liable for a knowinni^ 3 k . now , ing hire violation can be 
"having learned the unauthor: i J ph co !} t i nuin ^ to employ violation, 
date of hire. Hester , n * oSh 0 ^ em P lo V ee after th4 

the distinction~between the ^ * Co * p1, Brief at 33. While 
the reference to Bestsc confuses anaJJIS in to? present c ' 

intervened after^the hire t° tlc S , to Respondent which 

unauthorized status of aliened <=mni ° pUt Xt on not i c e of the 
conclude that Complainait ^ad "prole? ‘ an??' *5 1 

proven employment of these 
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h ^„ h it did not know at the t , ime ° f • dinc? of liability for a 
extent, therefore , that there is no |rn ’ ertainly there is no 
knowing hire of to employ violation, 

evidence to support a knowingly lt 

Dismissal of the unlawful em . pl °^o ^ the * document ary materials 
from a total lack of corroboration f ° rre ^ ing officers who made 
as we have the testimony of th statements from the aliens, 
entries on the I-213s and , names given by the 

The corroboration that is lacking is ^ ‘ nothing confirms their 

T n • me r!n not show up on the P a Y r , enforcement agency 

•iinSitV there are no fingerprints, no law ante ^ ^ A(JenC 

nt-i fi cation records, no personal prevail only by 

i believed, people work under aliases, INS ^ can P toown to 

Zetts beiievea, y > v . employment of inaiviau. Congress 

SanagimLt ^ , 1^ more or leSS than 

lS^°a?e Supld by unauthorized aliens. 

The result here is consistent with the purpose ^ 

not perm . is no suggestion on this •identity of the 

was^i^^onspii^cy with or^ otherwise ^aware^if^^ e ^^ ^ t ^ 

something 3 more ’W - — 

— 9ed £ " Pl0yment - 

B. Paperwork Violations . k 

All ninety-four employment eligibility ^verific^tt^h'^ pap^ ^ 

f4 r !rvioiat?o e n f o a fTu.S t .c P 9 l P 324a( 2 ) (b, (D 

4 Agent Zetts testified that ^ di F V» s 1-9 wire ‘improperly 

prepare and present, over two charge Respondent for 

Sfeted. P IHS elected not take such claim 

violations , and as statea acc0 unt . Tr. 352. 

of uncharged violations i Exhibit B of 

To clarify the record, the gelling the exhibits and 

the NIF, in contrast to t: ^ e d in 4 * * * * 9 this Decision and Orde . 
in Respondent's brief, is adopted i 
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i.iinant suggests on brief that Respondent stipulated 
r : -ir*': to prepare or present Forms 1-9 for certain individuals 
.i nn Exhibit B to the NIF, referring to the telephonic 
'ring conference of December 6, 1990 and the Border Patrol 

• * <• r* to Respondent's counsel dated February 6, 1991. However 

..r.r i.-istic the parties and the judge may have been, Second 
Pr-tutt ring Conference Report and Order (December 10, 1990), at 
: at t j:\ipfi 1, no stipulations were forthcoming beyond those 
. K~."nr; zed at pages 3-4 of Complainant's brief, and as recited on 

hearing record. As a result, without conceding legal 

• • ii'.ility for paperwork violations. Respondent agreed that the 

individuals named at through 94 of Exhibit B were its 

i-tpioyees hired after November 6, 1986 for employment in the 

‘drifted States. 


i 1 x-i 


tjuneexe or 
clarit- 


UUi! 


cue o lecier , albeit with less than 

at hearing Respondent also agreed that with the 
exception of ?r81, Jose Diaz, no I- 9s were presented bv 
iras on December 15, 1989 or ever, with respect to 14 

^ ^ ”«• 23 ; 28 ' **. «». 70, 71, 72, 78, 80, 81, SB, 

•y\ ' * understand from the colloquy. however 

reoconoent dld not stipulate as to another^ category in Sat 
* pertaining to individuals ## 52 54 a? xa nn ™ cnat 

hnu o 3 , leaving Complainant to its proof/ Tr! 11.' 68 ' ?7 ' 79 ' 82 

Respondent asserts various defenses bn +-t Q = n . 
enumerated in this decision* m Sff d th f al l®ged violations 

employment the six Individuals aliened * e ^ on . dent never h ^ed for 
that ins had knowledge that 49 0 fn£ be unaut horized; ( 2 ) 

tne possession of the FFVA at the time of* arit ! s Forms I~9 were in 
..^n of the individuals listed as v a the lns P ect ion; ( 3 ) that 
one day r {4) that seventeen " worked not more than 

presented by Responde^rit¥ he timt ■ I ~ 9 were in fact 

°LSLce 1 d lege o d r 

unaccounted for I-9s be treaties reMin “* MSM 


1. 


The six undocumented aliens 


violations numbered t 
unauthorized for } through 6 certain *. 

and 2 are thf ® mployittent in the United JLt ln to . . P ers °ns 
unlawfully emolnv ? ersons listed in Exhibit 2? S " individuals l 
through 6 tvq ° yfd. For proof as to each t? as hav i n g been 
Alien? l/hs™ 8 produced the Form? f OUr alie ^ at 3 

introduced Form' t ' 51 ? n and T - As to #3 Lui^ T° rd ° f De P° rta ble 
Form, and Form t Recor d of s wor n qtft Juan Sebast ian, INS 

Proceeding a p?" 263C Recor d of sworn q+> , . Statem ®bt in Affidavit 

K*rtin. Only PoSL 1 ; 215 ® Was a lao Intro^u^ in Administra?I?e 
and #6; y AWn t 1 " 213 . were submitted f? d t f °^ # 4 ' Mi ^el Juan 
with unlawful employment 9 !^ t Pere 2 * INS did not Jh' Manuel Manu ®l 

oyment as to these f our £ dividuSsT ReSp ° nda » 
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Respondent claims that it never hired any of the six. As 
already discussed, Complainant has failed to sustain its unlawful 
Atnnloyment charges as to Pedro Pedro and Bolano Deras, finding 
that no employment relationship was established. It follows tha 
Respondent had no duty to complete 1-9 for |S| 

n y. charo's Restaurant , OCAHO Case No. 90100149 at 89 
(8/29 /91) (no requirement to present Form 1-9 where 

individual is found not to be an employee) . 

I find the circumstantial evidence insufficient to sustain the 
burden of establishing these four aliens as employees of 
Resnondent. Such evidence consisted of the documentary materials, 
remarks of unidentified bus drivers, and that the aliens arrested 
were taken off buses leaving the DuBois Farms compound. As wi h 
S first two aliens, the names of the other four do not appear on 
Respondent's payroll. 

As early as Mester , 1 OCAHO 18, I dismissed an unlawful 

“S ant of i £. 

employing individuals whose identity cannot be c ° nf £™ e( * JT “ is 
employer's records and accounts. Here, as ther , P is no 

not ''shown to have maintained a cash payroll and there is 
implication that the respondent's books have been cooked to 

“-trate a?e f °paT d " e S5 

“To suggestion that 'the hoohs and accounts are 

false. 

The INS documents are no more credible as to e^alie ns^^aimed 
for Pedro Pedro and Bolano Deras. T *T ee ° naid to field 

included^ tithin' grange of ^Toncn^rs . ' 

primarily but not exclusively bei-1, eg<3P 

The DuBois Farms compound, according to its 9 e o ne ^ manager^ 
is located in Boynton Beach FI orida , th < & ^ Qr Delray Beac h, 

agricultural operations in Lan ' . Oc tober 27, 1989 were 

Florida. The apprehensions on both £ £ oth said, "I call 

immediately outside the compound. Y ^.t, ^ ? endorsed for Luis Juan 

it Lantana. . . • J r * 48 ‘ IXl location for the apprehension. 

Sebastian shows Lantana as for M i gU el Juan Martin, and 

Forms 1-213 endorsed by Agent ■ ^eber and 9 Alonzo Joaquin Perez 
by Agent Payne for Manuel Manuel Cru and aio h whQ 

id r tif 5 t h he P I 0i 2 n i3 °f or P Boiano S Deras S also 6 cited^ LaJce^ Worth . Theaa 

? n ivraUens hS w a re 2 all f a r rreSted at tha ti.e and place. 
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*.h sr. >. month later, when Zetts endorsed the 1-213 for 
*r--3 who was also taken off a bus leaving the same 
- point of apprehension shows up as Delray Beach. it 
; rsittor of indifference to casual travelers or even farm 
whether they are knowledgeable or concerned as to 
r ; <: nu among jurisdictions, but not to law enforcement 


^consistencies continue. Of the five aliens arrested on 
' " , the I-215B of Martin recites he worked only in 
the I-215B for Sebastian is silent as to any employment, 


■263C is silent as to location of employment; but, the 
; tr Bolano Deras states he worked only in Boynton Beach, 
rrer 22 Pedro Pedro I-215B says he worked only in Delray 
There are no affidavits for Perez and Cruz. Although both 
•ested^ at the same time and place, the 1-213 for Perez 
that he was enroute to work when arrested; the 1-213 for 
at. he was working for DuBois Farms. Another example th» 
y.irtin, which recites that he was arrested, "while going 
“ ut?01s ^rms truck," is contrary to the testimony of 
; -xng agents, that as with the others, he was taken off a 


concern for the veracity of It ^ lnaccurac V does not 
s * 3W3 agents assigned to a Particular * oaamBn ***Y materials, 
insistent and imprecise in describing l ^ eo ^ r a p hic area are as 
dccuaentarv materials reaui-rfc gibing locations as appears in 

a ^'i d avits entirely. One can t n he Forms 1-213 

** entries . speculate as to the 




.as the buses ipft _ 

ar l only employed 6 fi TlTfnb^L the * ields - they had on 

'f 4 to f employment because thev -\ VS l wj bUt also individuals 
3l , lr , r ” u , U ^ »i* of thr as t s h :i a T„, 1 T. rk authorization. 
1 ' . s the credibility of fho n ? er population sufficientlv 

.7"*= »,?,?? materials a5 “o 

i°r examol p * ! . ^ would have =« 


worthless. Clearly~“\ N r", Ulfl ^ ary mat ®rials as to 

— t'lansV l£L*?7± e ’ tYie ^ents had found the ™ easier 

IT — 2 Entem>-, q eg ( i ocaho ?aa\ • t ^ e aliens at work 


miC^Z fen* the aliens at work 

PjjSaai. 1 OCAHO 307 r ( U 3/2V9ln 1 "° ny 
2 of another’s name fhh (•V 23 /91)), or 

oyer (Heste£, j. ocaho la , appSars on «“ 
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2. INS knowledge of Forms 1-9 in the possession of FFVA 

Respondent contends that I-9s for forty-nine (49) of the 
paperwork violations were prepared by and in the possession of the 
FFVA at its headquarters in Orlando, Florida at the time of the 
December 1989 inspection. 5 Exh. 3. Respondent does not claim 

that any of the 49 were presented at the inspection. The issue is 
whether INS was informed at the time of the inspection that I -9s 
were located elsewhere, and, if so, whether the employer had the 
burden of arranging for the inspection of those other I-9s. 

The regulation governing the inspection of Forms 1—9 provides 
that "fait the time of inspection, the Forms 1-9 must be made 
available ... at the location where the request for production 
was made. If the Forms 1-9 are kept at another location. . . 

the employer '‘must inform the . . . Service officer of the 
location where the forms are kept and make arrangements for the 
inspection." 8 C.F.R. §274a, 2 (b) (2) ( ii) . Literally read, ^he 
regulation suggests that the employer must both (1) inform the INS 
Officer of Ms at the other location and (2) make arrangements 
for inspection of those documents* 

Agent Zetts admitted that Haley advised him of Respondent's 
FFVA ^contract for completion of Forms 1-9. Zetts also claimed, 
however that Haley Jld him that all of the Forms 1-9 were in his 
possession, but that FFVA had "duplicates. Tr. £ 9 Printout of 
inspection Haley also ^ve Ze tts ^^ er f^ th ^ ng ' h the bulk of the 
the most recent verifications by , -,-ep tns clearly 

names on the printout are DuBols' ^ M 
was on notice of FFVA , in if Zett s knew FFVA was 

processing. In Complainant svi, incumbent on DuBois 

KST o\ # «5: of the additional 1-9. and 
make arrangements for their inspection. 

Whatever ^ieunderstandlng^^re^may h.™ 
xiVtT "president 1 ^ FFVA had earlier 

Patrol Agent Sheehy . F^f^^Boi^Fams 1-9 forms. Helm testified 
prospective audit of ' the ?^ 01 * ,. no problem" with FFVA s 

that Sheehy advised him that there wa Agent sheehy did 

retention of some of the forms * ... h he knew Respondent had 
not recall making that statement ^^^.^^navertheless 
never before been through the 1-9 audit process, 


5 Violations ##15, 19; 20 • 

32, 33, 34, 35, 36, 37, 38, 

50, 51, 56, 57, 58, 59, 60, 

81, 84, 88, 89, and 90. 


21 , 

40, 

61, 


22 , 

41; 

63, 


24, 25, 
42, 43, 

64, 65, 


26, 

44, 

66 , 


27, 

45, 

67, 


29, 

46, 

73, 


30, 

48, 

74, 


31, 

49, 

75 , 
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; Hein as to what should be done with DuBois p arm 

■- .-session of FFVA . Tr. 343, 345. rms 

• i . u conversation with Sheehy, Helm called H 1 
that there would be no problem with the I -9s in th* 
FFVA • From seminars previously conducted bv tmc 
; r the opinion that if INS wanted to inspect 
in agent would either inspect them at FFVA in nn.J 6 
1 tnGn - Tr. 391. Not having been advised of 
n ne tween Helm and Sheehy, Zetts was unaware ^ Zu 

P rhe * fpva kn °" tHat ^ 0t thS documents were in thn 


* :;• ManUal f ° r Eltl P loyer Sanctions'* (1987) states i n 

r ? employer indicates that the 1-9 Forms 

di ? tant suc o h™L ar : 

^ ers l " hou f d sta te , 

established with n , sure that contact 

jurisdiction over ' that' l»^° e ° fflce hav «'J 
an auxiliary case 1 ? aatlor1 ' and request 
-■==«»> of the pending J° •»«*• 

^4 ft V* : 'i i 

■ suggests that wher^ 

‘ ..... 

»p ss. ^sss? t 
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Q: (Counsel for Respondent) When Mr. 

Helms (sic) called you and he told you that 
he had some of the files but not all of the 
files, did you tell him what to do with 
those files? 

A: (Agent Sheehy) No, he said they may have 

some. 

Q: Did you suggest what he should do with them? 

A: That's not my position to tell Florida 

Fruit and Vegetable what to do with their 
records . 

Q: Did you tell him that you would be 

requesting those files or someone would? 

A: No, I didn't. We subpoena the actual 

grower himself. 

Q: isn't it true that you said that it was not 

a problem. 

A: No, I don't recall that. 


Tr. 343. 

Evan mere revealing is the by sheehy that . as ^ early as 

his conversation with Helm before the aay f 

anticipated that, -a claim would be forthcoming at the timej^the 
inspection and that there _ would 1 be |evera ^ ^ 

HV theTao"* 3 oTl-9's. .f l0 T r r ld ML Inguiry "from the bench prompted 
this reply by Agent Sheehy: 

Well, your Honor, the fact that a humber 

of employees was mentioned, the fact that h 
cs-ld that they had just started completing 
S lMs SSVJT believe’ that at the time : the 

li 

theMMSisioM V w«%actMe y 

probably did not. 

Tr. 340. 

However reasonable it may be ^ ^^^Jctoowledgement that, ? at a 
sights solely on the grower J^J n a ^ a S^uld be made and that 
minimum, it was anticipated th unconscionable that 

"quite a number" of }~% ****** to examine that paperwork 

INS failed to exploit the opportunity 

located in the FFVA Orlando office. 
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FFva? ndent is not culpable °for° it q n f r ^? ment to conclude he re that 

FFVA's possession. Without / failure to present the l- 9s in 
discussion with Helm and hie e3ectlr }g • Sheehy's testimony, his 
explained at hearing reinforeL i!?? 1 , 0 " , t0 as he candiSlJ 

furthB^ - t0 Zetts ' is sufficient^ t/"/ S handinc f over the FFVA 
r ln guiry to INS. Th<f t have P asse< 3 the burden of 

or f angemei ? tM cannot be understood r . egulato fy provision for an 
the n ex , pllcit agreement where as her P reguire a meeting of minds 
arranap? 0 I er vulnerable to liabilitv ' a hurdle w °uld leave 
i rir , a ^ g f nient ' de spite havinq nut tmq ty f ° r . fai H n g to effect an 
located elsewhere. As aoolf d l ° n notice that some I-9s were 

JlSt r it 6 ^ t°h lmPly su tticient Notice the regulat °ry 

then hp^ the ava ilability Of i-qc: +1 I . NS as would reasonably 
then be arranged. Y 01 1 9s ' the inspection of which can 

thft 1 l 1 q ntly commua icated d to an iNS Areas'* e ^ idence that Respondent 
that l-9s were located at FFVA ,f e . asona *ls . basis for concluding 

l"ckHO T 307 C at Se i 3 1 ! 1 dlSt T ingUiShSd 

sees t] r 

co&ated that 

admitted here do Ji 0t to INS ' Unlike that C aaa ne fiuctive.Ly 

vo n uc h^r^h ha A V l 6 Kell" -0 ™ 

before the^ao^ «~r ihe FFVA "igna^rVaPd tr^aS 

^ withhold liabi 1 i-h^r j . . 

is ™ rv h tu e p s i0 r r as a — 

SjSSSSJ' n“ g eS^ t FP t V 0 A fs'c^V^f 

• H n t cy to arrange or itself +.„ arert Respondent to fh fl 

agency W ™ S to“ S r P e e e ted d t ? le clai » was a blu?f fL the Ms- 

saying it ie P° n d in a reasonable wav * anH as a public 

records." T r. 343 ^ P ° sition to tell [FFVA] what "to do wit^their 

writing off d the in^tJf^ ° f Care to °uBois Farm 

DuBois liable for ffn th ! e Possession of ffva Far ™ s before 

willfully omitted faUure to Present i- 9s but Vei-n cann °t find 
sustained its them from its inspection rathe ^ that ins 

evidence that the ei \ • es tat | lishing by a precond es P 0nde ht has 

the date of inspectTon^in i?itt 93 FFVA pre P a ted werJ r |vSil °m th ® 

comply with t-q v. • in ( ? ui ttance of ResnonHon+-i ava rlable on 
901?0201 ( 7 / 8/911 qU1 ; e “ entS ‘ && U.S.? P ^ to 

s^.c:^EvS>Ss.»3." i; 
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As noted at hearing, the names of 
individuals for whom FFVA signed l-9s 
1 T1 , c a ft-or the December 15, 1989 


several 

• dividuals for wnom t'l-'VA signea i- 9 s (Exh. 3) but w 
ina TN 8 after the December 15, 1989 inspect: 

the same as on Exhibit B to the NIF. Tr. 


ion , a re 


7" same as on Exhibit B to the NIF. 

7 ? „ anc y would seem to be included within the undo: 

at hearing that "there seems to be no indication 
the documentation which was . submitted to u ® 13 t3UA ^ 
th , falsified or incorrect in any way. Tr. x-». * -’■ 

TlJar W review suggests that modest differences 
however, toy explained by variants on the prao l,..-. 

generally may id0 £ tified by the ir parents sum*"* 
Hispanic names, e.g. , Domingo Lucas Reynundo j.-* ; 

maiden/roarrie fExh 3) ; Vitalina Hernandez («•>-»* 

and DomxngvJ U jeas ( • [ onall M ario Caspar rr»n« 

“ the HIF ' 

one individual , ““*5“ P of CU ?FVA S ’ prepared ton*.^ 

included in t ^ ie c 4is^ as to completion of ^ 

Helm's testimony (Tr^ 416^ ) evidence warrants a finding 

1-9 , omission of . 

of complainant as to than cn y 


, * 


v *. r 


3 . One day workers 


the individuals 

on the first day 


Respondent asserts that tan na O| d ^ e sp1m m. 

Exhibit B to **• "“ W *EJ 9 Samuel Navarro ■ ,82 

worked £or Responde • J CZUZ Ru iz, }80 Noe 9 Guadalupe • 

#71 Raul Saucedo, #7 #35 jose Godinez, • i~9s »#r« 

5nl is #83 Isidore Ganzalez, # 8 d undisputed that tw 0 f 

and # 87 # Rafael Salazar. were diUtwrt,* *T 

prepared or produced tor ^ individuals . one. '»J ; 

Respondent* forcing cone to -f “f/ without 

-/found by ^spondent, 637 _ , aoe^not 

llrZT^m ' day or i-- not ~ 

authorized contends that « 

for them . 6 for the hours wor 

because it paid them tor 

— — - — . la Hon between 

6 I do not understajrt^W the^ e ”f^pondaht' 

individual/ 0 P« ^^fndividualn .jerc nrt ^ HO 
argument that .. t 'J,tartlAJSS«S?^S 


X‘ 

defend 


^pre n cn- §03 

v.a.^3 r.harg .!-§ — --rvrjd judg e , incorreotly 

employment. eXlst f„i assumed 

8-9 (where no Rent's f ll i'f 9 Jomplai^ ant) * 

even though tespona favor of oomp 
finding had been made 




»-i if* 
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y.y order dated September 6, 1990 I struck Respondent's 

‘ f • it ive defense that an employer avoids 1-9 liability per se 
„/ ■-'?>} in employee has worked fewer than three days. INS argues 
* : i i* m employer has an obligation to complete both sections l and 
■; f *:he Form 1-9 by the end of the first day if an employee is 
: .. ; for less than three days (8 C.F.R. § 274a . 2 (b) ( 1) ( iii) ) anc } 

- ; r, sent is, therefore, liable for not having prepared I~9s at 


It necessary to determine whether these individuals were 

■ ur-'i by Respondent; if so, the expected duration of their 
^ -rioycent, and the consequential 1-9 obligation. 

> .-.j.-.p 1 ainant asserts that they were hired by crewleaders 
*-;enr.r; of Respondent, who had knowledge of their illeqal statue- i 
r and knowledge to be imputed to the principal. 

- addressed, while the crewlaaders at least 

t “f“ r f 1£,e ? de fac J° authority to introduce new persons to 

- .arms, I am not prepared to find n ZO 

instituted hiring. N q activdTv . that their conduct 

a recessing is a hire in i irrJ f n Y Prior to concluding the 

cn the passengers each morning, segrtoato ng"' tham^"* ot . oh «*l»9 
• ir * s documentation , and subi ectino JL f. ng them identif ication 

ty an official authorized to hiS 9 laborers°. apPr ° Val for ^ployment 

opetotlvina^agrto^^^^ were hired, the 

■=rr, I -9 tot ihe time of hi^ 1S f ailure to Pupate a 

13e « this action, and iublamient 2 Ve Jv nln9 regulation at the 
emigration Act of 1990 reauivf nt the amendments of the 
section l of the 1-9 IfnTof hiri^*” 1 empl °^ to 

•«Dl0TO«nJ er ^4r h if e is n defined as "the actual 

™ employee for waaes n>- I^ al aom mencement of 
•rfinn to L f remuneration." 

Uthouah 2Spondent ^ these ten 
of »L Y worked and were 

xi|s P h^° n K who were °n the 
ocess e6n Gorn Pleted; one 
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First, that an 1-9 must be completed when an offer of employment 
is accepted, even if it is days or weeks before starting work. 
Second, INS preferred meaning of the phrase, i.e., that an 1-9 
must be completed at the moment an employee "reports for work." 
Third, a reasonable time after the employee begins to work. ABC 
Roofing;, OCAHO Case No. 89100389 at 16. 

In arc Roofing an individual was hired as a roofer on the 
jobsite and worked one eight -hour day. He never completed section 
1 of the 1-9, although the employer had completed section 2 in 
anticipation of the employee's presentation of documents 
demonstrating employment eligibility. He was paid for one a ¥ 
work without completing the Form 1-9. He never returned to work 
tor the employer. The judge held that »[w)hen employees are hired 
in the field . . . the meaning of the (time of hiring) r 1 

becomes more unclear. It may be physically employ^ 

out the task of completing an 1-9 at the moment ^ 

reports for work. In that circumstance, ... a reas 
rule seems more sound* " Id. at 17. 

Moreover "[wlhen a jobsite hire is combined _ with a prompt 
quit, as here the foyer's ^ tor 

wor^ ,aS ^interpretation ' has Uttle, it any, likelihood ot being 

met . " Id . 

I find Respondent’s personnel op^eration^to^be 

similar to that in ARC Roofing tantamount to jobsite hires, 

the DuBois Farms compoun ^ j_ ts procedure in hiring 

Respondent's witnesses testi Respondent discovers that 

workers. The record is clear that ° nc * * g. and is utilizing 
an individual has assumed a fals « a x ^ * een processed, _ that 
another's documents, ° r 0 f the h OUr s worked under his or 

individual is removed Jut paid fo th unrebutted that it is 

her given name. The testimony of^Hal^^ states Department of 

Respondent's understanding requires that individuals be paid 

Labor, Wage 

under their legal name for labor p 

... ^ confronted with fraud by 
The posture of an employer j dan tj_ty documents or slipping 
putat ive Employees first' °day they are on the 

into -the workforce, discharg to that of an. employer whose ? th 
job, is functionally comparabl ° day> H ere, consistent wi 
hire has disappeared after ^ * ay windo w should remain open 
OCAHO precedent, at leas j-g. 

the employer to ocmlf to be completed in 

It is unrealistic ho a re ^J® um p t ive employment * ela J : * on jSi! 

every situation wher rvrovision of labor. , . _ the 

results from the actual P where the employer termina 
unreasonable to require an I 9 £ . rst day of worKf paying 
relationship effective 
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' ;nr work performed on the assumption there is a leqal 
r. tr, pay for the labor performed. Even if I were to find 
:fa-nant has established that these laborers had been 
bin the meaning of the regulation, I am not persuaded 
i ieation retention requirements may be imposed. The CAHn 
Restaurant held the rule for the preparation of 
or the Form 1-9 "at the time of hiring" is too ambiguous 
enforcement according to its terms. l OCAHO 329 t 

* hoidin ?' and * ake a similar finding here with resoeof 
■ t.ion and presentation of the 1-9. pect: 

public policy of enforcing employment elioihiHf, 
on requirements is not aided by imposing liahi i 11 ^ 
these individuals. That policj is encourage h V Wlth 
nail zing an employer, whether or not it Mid f h ° Wever ' 
tnat has by prompt diligence senarated d / Work 

*5® fl F st da Y of service individuals found"*?? i lts 
esc; through pseudonyms or other evasions aT, have 
r -. as here, of any proof fh 3 t- a lons * At least in 
M defeat 1-9 procedures I do ®ff l0 J. er tailors its 
Ability for failSre S prepare oresent f “ d that 
in such an instance. ABC “l‘ a “ tain a " 

- It begs credulity ^ c. Qnmo OCAHO Case No. 

*ees and then fire them 7 after on ? d!^ employers will 

ircunvent 1-9 requirements? day ln a systematic 


* onfSay cannot ° a P s 0Siti0n that a hire 
Nct.v«r~ employer liability 1 a matte r of law be 

scsre‘‘« recited Case proin P ts me to modifv^mv com Pletion. 

Defenses. on thV! September 7, 19 go 0**2 ' Udginent on that 

dividual. did i ^ no r C ° rd/ • how ®ver, payment f or ?*f K on Af firmativ e 
^ordinqlJ id? - require compiling with 4-J ab ° r of the ten 
•■utter*, 70. %"“■ «“ ten Charge" relating J" 9 .Process. 

l/ 78 ' 80 ' 82 - «, 85, 86, tna „7 9 ° vlola tions 

4 ‘ FOns X ~ 9 allegedly presented at th ' • 
tauSrTn* SSF? that —teen ot th ^^-tion 

7 - 18. 39. 47 7 h f blt B °* the NIP i 1 the Porns 1-9 listed as 

Zetta at'the'n and 91 through 94 n V mhers 7 through 14 

•«. arg Ues “ ^e oeoeaber 15 , IMo i»£* e tl “ fa ct presented ti 

11 ^ d ° C ““ ntS ^ review^and ^{^1^ T £ 

hM -ensive e. B1 

n Notiee h s an o? — n y « r n_ C9tl _ nt 

y on volr - ^ 

nsel was steadfast 
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that he and Gilmond had examined the files on return from INS and 
found the I-9s for these individuals. 7 Haley's credibility is 
underscored by his very practical explanation of the reason he and 
Gilmond reviewed the files "to bring them back into some facsimile 
of order." Tr. 552. Also, having been informed, correctly or 
not, that some of the original I-9s had been retained by INS, he 
wanted "to determine where Mr. Zetts was going with this, to find 
out which I-9s might have been kept by INS, what the pattern 
miciht be," Tr. 554. Referring explicitly to two long term 
employees, James Miller (#8) and Linda Smith ( #92) , and to he 

others generically, Haley "was doubly ^ abberga ;; bed davs a fter 
included in the NIF of January 17, 1990, lust 12 ^ 

getting the files back from INS, "and they were — the originals 

was still in the box. M Tr* 554. 

The opinion in ARC Roofing , explicitly aff liTued in this 
respect by CAHO, is instructive. Finding I in favor cl the f fens 
the? a particular 1-9 had been overlooked by INS^ thejudg^ ^ 

" ( I]t is highly 1 ”^° ba “® tic u larly when one, such as [the ins 
'non-existence' of a fact, par j - similar documents, 

agent), was collecting large nu^rs ^f 8910 03S9at 

specifically X-9 's and wage recor . q£ witnesses on both sides, 

20. Commenting that the testim Y hj re iy upon more 

"suffer infirmities," the judge stated l that, Y 

objective facts in reaching my ccnclusion. Id- 

4-h^t he reviewed the employee 
Although Agent Zetts te fti ^ did SQ without assistance, 

files not less than .three , ', s testimony that these I-9s had 

The record does not impea y INS Eac h one that is dated 

been included in th ° s \ h fS e d c don The extent to which any one 
bears a date prior to Jie n pecti immaterial, the issue here is 

S S. S",SSS1* 

As to Candelaria Mejia (#18) ' ^^in^Exhibit^ 1 . 1 Instead, the 
of variants in names, 1 ?- n two individuals: Gonzalo Senega 

exhibit contains Forms I 9 f b ile there is some 

reiSer^rfs in^rec^y 

b T — ° f INS on thls 

names of employees. ■»•/ 
charge. 


, .. ¥ Haley did not examine these I~9s 

7 INS claims on brl ® f itin g the transcript at pages 5 to 
until November *>ou. on dates in proximity 

These references, to receipt of the NIF. 
return of the files and receipt 


8 Respondent sl»uW % feting tK fSS. ■ ” anY °* ^ 

SS I S n Shl£tt 2 contain deficiencies. 
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"n addition, although identified in the index to Exhibit 2 , no 
;> <:s are in evidence with respect to Mario Cortez (#13) and Gladys 
'j-.fr. i Naves (?91) . Respondent conceded as much on brief. Resp. 
i;r at: 27. Although Respondent undertook to provide such I-9s 
it hearing, they are not in evidence. Consistent with the 
disposition of #61, the failure to supply the relevant Forms 1-9 
pra video the basis for finding in favor of INS on these two 


Although Respondent might have supplemented its proof, it has 
a showing that I-9s prepared before the inspection were 
returned to it by INS. Aside from the three charges discussed 
stove, I find by preponderant evidence, therefore, that Respondent 
nuu made out a plausible case that INS simply failed to account 
forms, and dismiss the charges as to those named 


5. Lost or misplaced Forms 1-9 

^thesizss that £ 

-'orrs were lost or nUflled S?er 9 ffe editing process these 
inspection. Respondent, however did nl? Y War i. dellvere d (or 
teen prepared. Responded reiL, ™ f r ° v f that the I ' 9s had 
tiles which reflect payroll data omf, frQm employment 

.ttingia (Exh. 4) is there anv i nH i ^ 4- ^ $ 1 * 6 , Evelio Oscar 

satisfy IRCA may have been obta su ^ es ^ that documents to 
confirmation that 1 - 9 s were prepared « Absent any testimonial 
share Hayley-s speculation thlt T-<U I s to Mun gia, I do not 

aae of inspection. Tr. 611 . had been Presented at the 
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68, 77 and 79. 9 Respondent offers no evidence in rebuttal to 
Complainant's prima facie showing that l-9s were not produced for 
these acknowledged employees. Instead, Respondent asks 
rhetorically whether "a 100% accuracy requirement [is] ever 
realistic in a work force made up of thousands of workers, many of 
whom have worked under different names and many of whom work only 
a few days during an agricultural season?" Resp. Brief at 46-47. 
The answer is that the judge cannot as a legal matter overcome 
responsibility of the employer for failure to comply with judicial 
understanding of the statutory and regulatory requirements. Cf. 
ABC Roofing . OCAHO Case No. 89100389 at 26-27, (refusal by judge 
to find liability where, inter alia , the violations were "very 
minor,") modified by CAHO on other grounds, at 4-5 (8/26/91) (INS 
request for review on this issue withdrawn) . 

Any practical good faith demonstrated by Respondent warrants 
consideration within statutory parameters as to the quantum of the 
penalty, not to establishing liability. As in Avland , OCAHO Case 
No. 90100201, modified by CAHO at 9, Respondent cannot prevail 
where it "did not present any evidence, testimonial or otherwise, 


9 At hearing I directed that post-hearing briefs contain 
proposed findings of fact and conclusions of law, "and that on 
reply briefs, each party will be expected to state with respect to 
the other party's proposed findings and conclusions whether they 
are agreed or disagreed as to each . . . and to the extent they 

disagree to . state an explanation." Tr. 694. Failure of 

both parties to file reply briefs which could have narrowed the 
issues has made more difficult the task of understanding their 
respective and opposed versions of the facts. As described by 
counsel for DuBois Farms, on the second day of hearing, "I've 
handled more paper today than in a single lifetime." Tr. 543. 

This is not the first misshaped mass to be addressed: 

Hamlet: Do you see yonder cloud that's 

almost in shape of a camel? 

Polonius: By the mass, and 'tis like a came] 

indeed. 

Hamlet: Methinks it is like a 

Polonius: It is backed like a weasel. 

Hamlet: Or like a whale? 

Polonius: Very like a whale. 

William Shakespeare, 

Hamlet, Act III, scene ii 
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; r. . 1 1 

» - . j i 


Si 

: a 


f X 

11 

*■- 

re 


ov that the Forms 1-9 were ever completed. 11 see us v 
...QorfiiJter — XechnologLZ, OCAHO Case No. 90100316 ( 8 / 20 / 9 7 > ’ 

ad by CAHO at 5 (9/19/91) (where facts are conceded In 
ish paperwork violation , judge lacks discretion to avoid 
g of liability, de minimus considerations beinq relevant- 
the quantum of penalty). ins having alleged the failure 
j;ent I -9s for individuals who Respondent did not deny were 
:r. v.o employment eligibility verification, no defense on the 
appearing, I find in favor of Complainant on these seven 

'IL MONEY PENALTIES 


’ K Fond e nt P Hable fr fcr “l «*£££* V A 1 1 S ““ : l °"' r . have found 

; ~ ri unlawful employment and 78 of the paperwork char^ disn, if se d 

TfL P S? a noi eS , W*~ork violatlons^mustT 0 ^^ assessed .i" Vil 

: not iess than $100 and not more than si non * an 

t£« 1Tr». S to tfho " such violation oSSri 1 .'.? 00 e‘ or u .S?? 


dQ ^ e lining the quantum of penalty 
~ ve factors prescribed at S u S C 7/"' Ay ' su — -„ox UGi 

employer's business, good faith of 'tbJ JJ\ a(e) (5) ! size of the 
"Iff. + ^ 10 l at ion, whether or not the i ' seriousness of 
^'.niwhonzed aliens, and historv nf « inc ? lvi( iuals involved were 

vt r fT'.4 d ti nis f trative ^judication under Tu*? r Vio fi 1 ) ations ’ In the 

Kiz&as. 1 OCfflo w m°„.™ a 3“?9i»antal basis. U.s v '&J J 1 
F. 2 d 754 ( 9 t“cirf Ksoj : 


~ n I Ll-S , V. Felipp mn 

SS 1 Xf= 3 = 5 «^Si, : ?? <“/U/89), the judge 

--iltratrvTLaS 1 ^! - 


Sion does net- (CAHO) commented:" " "This ”o‘t 

that any one fantoV u . statutory 

,Bn '< “5 m J9 ;« 3 r“» 5rai ^ 

le the fmLiiii * v/8 9 ) . The CAHO 

iiOt to unde Utl H liZed the 

aith with the d J^ tood as the 
— r *ou«„ c with that understand stat utory 
approach I have 


VVXL.il tho c r '-’**'*- 

S*fina_8eai, 1 of an y^ ^ papework° n Jlof r ^ 9 each of 

J.j.Lfc i nn violation. Cafe 


X Sm’scvT? ° f a ^ PaPe^ork vio rf^ « 

ar L _w I sh / 1 OCAHO 151 

-3 fc± 2™ bet -en 


by INS. cafe , 3 '- ai 'Uc, 

1 ocmo~To 7 a a t a lc th ;. amount 

154 at 9 ? fc v 16? Be ar, 


JJ a t 32 ; i OCAHO 3 ( 


, r - SsLSi±±_f 

nave suggested 
not appear to have 
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been reasonably anticipated by INS in assessing the penalty, I may 
determine that those factors justify increasing the penalty. cafe 
Camino Real , 1 OCAHO 307 at 16. 

INS assessed $500 each for the violations with respect to 
Bolano Deras and Pedro Pedro, $4 0 0 each for the four other 
undocumented aliens, and the remaining seventy-eight violations at 
$200 per person. Agent Sheehy explained how he applied the 
statutory criteria to the paperwork charges in determining the 
amount assessed against DuBois Farms. Because this Decision and 
Order has found against Complainant on a number of those charges , 

I express no judgment as to the propriety of those assessments. 
Rather, the only assessments at issue are those with respect to 
individuals as to whom Respondent has been found to have been in 
violation of paperwork requirements and listed on Exhibit B to the 
NIF, as follows: ## 13, 16, 18, 23, 28, 52, 53, 54, 55, 61, 62, 
68, 72, 77, 79 and 91. 

Respondent is a relatively large enterprise, comprising an 
extensive vegetable growing operation with a payroll of almost two 
million dollars for the quarter ended December 31, 1989. Exh. Q. 

Respondent hires approximately 1200 new employees over a twelve 
month period. As Agent sheehy recognized, " [tjhere are inherent 
difficulties in paperwork involved with a large operation of this 
type." Tr. 352. Cf. Cafe Camino Real . 1 OCAHO 307 {family run 
restaurant is a small sized business) ; U.S. v. Cuevas d/b/a El 

RQllo Real, 1 OCAHO 273 (12/3/90) (small size of business 

mitigates amount of penalty) . 

In assessing the seriousness of the violations, I agree that 
failure to prepare or present Forms 1-9 is serious, more so for 
example than failure to properly complete the form. U.S. v Huana . 

1 OCAHO 300 at 4 (2/25/91). Penalties, however, must be tempered 

by recognition that DuBois Farms has been found to have failed to 
prepare and present Forms 1—9 for 16 hires out of a payroll 
approximating 4900 new hires, 6800 employees in all, during the 
period November 6, 1986 to December 1989. Even as charged, only 

94 new hires were implicated, 1.9% of total new hires. 

I reject as uncharged and unproven any inference thai 
were other IRCA violations during the period. Similarly, 
which this Decision and Order have dismissed on the merits 
part of the focus on civil penalties. It follows that wl 
aggregation of 16 proven paperwork violations is not 
minimized, their seriousness must be considered in context 
of all hires. Here, there is no suggestion of an utter fai 
comply with IRCA requirements. cf. Cafe Camino Real , l OC. 
at 16 (blatant disregard for the 1-9 process) . Responds 
demonstrated its diligence in effecting compliance in a le 
idyllic hiring environment. I hold that failure to presen- 
1-9 must be considered in context of Respondent's entire pe 
operation, taking into account its efforts at 1-9 comp 
including utilization of its FFVA resources. 



32 


R ef. No. 376 


... ^ - nas . not demonstrated 100% compliance w it- h r 

r °u the reasons already stated as to Ser i n ? I “ 9 
1 ; in unabl * fc ° find bad faith in its compliance SS® 88 ' 

to <***. compliance. As held in filS Lar^L is 

’ . „ ‘1... concerning negligent failure to prepare" -9 ?!? — n' ,3 OCAHo 

properly complete three others out ofV nf , Porras 1-9 
15 '70 employees : oners, out of a total payroll of 

•vhile not indicative of crood faith 
they reflect canousness' To tie extend*? 
goad faith is the obverse of bad faith T ? 5 
carelessness, and not dizain rait h, I find 

disregard of' the employer sMctl™, ^ 9r ° SS 
to imply malevolence^ / u> P ro 9ram as 

id .if. tantaJount t0 ' good fSTh" 3 * 10 " Which is < 

-ploySt 1! 77° mCU' P a r Ue r ns Vi0la r tions ' «™» none found of 
puoynenn documents, the hirino o? , Cons idering the °« 

aaractoristica of the 151?? ° f lar 9 e numbers, the nat.flf f 
esp ancient * s nrofp^Jr workforce as shown at >L < re and 
ssess the civi/ d ' unr ebutted commitment ff hea ring and 

130 P8r vi “* » a So tory 

.™ TE FI "° INGS ' c “ r0NS ' Mc 

tions d ind b Si f r e <^ st arguinentsP submitted by^t™ 0 ^' evide hce, 
cordingly, iTaddi? Previously dispLei “J* 3 * 1 ® 8 - 
ready mentioned r mtt dt:Lon to the finding 5 are de «ied. 

fact, and conclusions of iat. f ° ll0Wing dete rSination S C ° n °i ■ °!] s 



33 


Ref. No. 376 


3. That upon consideration of the statutory criteria for 
determining the amount of the penalty for violation of 8 U.S.C. 
§ 1324a (a) ( 1) (B) , it is just and reasonable to require Respondent 
to pay a civil money penalty in the sum of $100 per violation, for 
an aggregate liability of $1,600. 

4. This Decision and Order is the final action of the judge 
in accordance with 28 C.F.R. §68. 51(a) (1990). As provided at 
28 C.F.R. §68. 51(a), this action shall become the final order of 
the Attorney General unless, within thirty days from the date of 
this Decision and Order, the Chief Administrative Hearing Officer, 
upon request for review, shall have modified or vacated it. See 
also 8 U.S.C. §1324a(e) (7) , 28 C.F.R. §68 . 51 (a) (2) . 

SO ORDERED. 

Dated this 24th day of September, 1991. 


V 



Marvin H. Morse 
Administrative Law Judge 
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